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The legal responsibility of a physician in a medical malpractice case is investigated only when three
elements—medical negligence by a physician in exercising proper caution and performing his duty, dam-
age suffered by the patient, and the cause-effect relationship between the aforementioned medical negli-
gence by the physician and the damage suffered by the patient—are proven. However, even when the
cause-effect relationship among the aforementioned 3 elements is not recognized and the physician is
deemed not obligated to compensate for damage, he may be required to pay consolation money to the pa-
tient because the former failed to meet the expectations of the latter, who had expected appropriate medi-
cal care. Such a concept is called infringement of the “right of expectation” . From the Hanrei Master, a da-
tabase of judicial cases, appropriate cases were extracted by using “right of expectation” or “infringement
of the right of expectation” as keywords. Characteristically, there are few that are judged by the upper
courts but the concept of the right of expectation has been adopted by the Supreme Court. On the whole,
infringement of the right of expectation was upheld for 80% cases. Among the former, non-fulfillment of
obligation, illegal acts, and both of these were, on a legal basis, generally equally represented. Delay or
negligence in providing adequate medical care due to nonperformance by the physician was cited for
many cases. The content of the right of expectation is not limited to prolonging one’'s life: it also includes
the significance of sequelae. Recently, this right has been construed to mean the * right to receive appro-
priate medical treatment”. In addition, it was recently pointed out that monetary compensation for the
cases upheld for infringement of the right of expectation was too small, which resulted in raising the

amount of money awarded.
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Medico-legal cases concerning infringement of
right of expectation

The legal responsibility of a physician in a medi-
cal malpractice case is investigated only when three
elements—medical negligence by a physician in ex-
ercising proper caution and performing his duty,
damage incurred by the patient, and the cause-
effect relationship between the aforementioned
medical negligence by the physician and the dam-
age suffered by the patient—are proven. However,
even when the above-mentioned cause-effect rela-

tionship is not recognized and the physician is
deemed not to be obligated to compensate for the
damage, he may be required to pay consolation
money to the patient because the former failed to
meet the expectation by the latter, who had ex-
pected appropriate medical care”®. Such a concept

is called infringement of the “right of expecta-

"#9 For the similar objective of legal gain, in-

tion
fringement of the right to prolong one’s life and a
loss of opportunity to receive treatment are

cited?™. Cases in which infringement of the right of



expectation or the right to prolong one’s life is rec-
ognized have been attracting attention since 1976.
The intent of present study is to outline and review
these topics by focusing on recent cases.

Collection and analysis of medico-legal cases
related to infringement of the right of expecta-
tion

Court cases were obtained from a database of
cases, the “Hanrei Master”, and published articles.
The “Hanrei Master” is a database containing court
cases that have been published since October 2001.
The published articles here include not only those
that analyze cases but also others that indicate the
trends in academic theories (e.g., comprehensive re-
views). To extract court cases, the right of expecta-
tion, infringement of the right of expectation, and
prolongation of one’s life were used as key words;
and the retrieval was limited to court cases. From
the publications, literature on the original cases and
all related information were collected. For each
case, information such as: the name of the court,
yvear when the judgement was made, the time that
was required before reaching a verdict, the name of
the case, reference legal provisions, legal compo-
nents, affirmation or rejection, type of incident, out-
come, outline of the incident and judiciary items,
and the sum of money approved for compensation,
were confirmed and compared.

As a consequence of the retrieval, 68 cases con-
cerning the right to expectation and right to pro-
long one’s life were obtained for analysis. Among
the 94 cases retrieved by using “the right to expec-
tation”, 42 were related to medical actions. Using
“prolongation of one’s life” as the key word resul-
ted in a retrieval of 62 cases, 51 of which were con-
cerned with the right to prolong one’s life. There
were 20 cases that overlapped in these categories.

Trends in the cases involved in the right of ex-
pectation and prolongation of one’s life in Japan

Fig. 1 shows the trends in each decade when the
cases were divided into the right of expectation and
right to prolong one’s life by type of case. The con-
cept of infringement of the right of expectation first
appeared in a case that was judged by the Tokyo
District Court on February 9, 1976. In prior judg-
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Fig.1 Trends in cases involving the right of expecta-
tion and right for prolongation one’s life
------ : right of expectation, —: right of prolongation
one's life.

ments (1965 and 1974'), a similar topic was han-
dled as an infringement of one’s gain in having a
longer life. The number of related cases increased
between 1985 and 1987 and the beginning of the He-
isei Era (1988 and thereafter) . Infringement of the
gain by prolonging one’s life is closely related to
that of the right of expectation; and almost all of
these patients had taken a fatal turn. In these cases,
therefore, it is easy to adopt the theory of the ad-
vantage of prolonging one’s life by noting the type
of damage inflicted on the plaintiff. For this reason,
the number of cases appealing for this infringement
of the right of expectation decreased and those on
infringing on gain by prolonging one’s life increased
during a certain period. In some cases, however, ap-
peals were made for both types of infringement.

Trends in cases that were affirmed or rejected

In Fig. 2, affirmative and negative decisions that
were made on the infringement of rights (such as
for expectation and prolonging one’s life) are listed
and classified by decade.

For overall trends, the affirmative and negative
decisions were about equal in number between
1975 and 1984 but the affirmative decisions in-
creased slightly starting around 1985 and thereaf-
ter. Currently, affirmative decisions are being made
in over 80% of the cases. Accordingly, academic
theories have evolved: between 1975 and 1984,
many theories disapproved the affirmative decisi-
ons® ™ but currently almost all approve them'¥ ™,
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Fig.2 Trends seen in cases that have been upheld and rejected

For the cases on appeal for infringement of the
right of expectation, the decisions for rejection out-
numbered those for approval between 1975 and
1984 but later the trend reversed. Currently, an af-
firmative decision is being handed up in more than
90% of the cases.

Among the cases on appeal for infringement of
the right to prolong one’s life, the number of judg-
ments for approval and rejection approached being
equal in number between 1985 and 1994 and shortly
thereafter but the affirmative decisions outnum-
bered the latter throughout.

From the findings above, it appears that the in-
crease in the number of cases appealed for infringe-
ment of the right of expectation in a certain period
is explained by the greater number of affirmative
judgments given to them than to the infringement
of the right to prolong one’s life. Each graphic pres-
entation shows that the cases of infringement of the
right to expectation and for the right to prolong
one’s life increased substantially after 1995.

Details on the right of expectation that has
been infringed

Among the details on a physician’s medical mal-
practice, which is the subject of the infringement of
the right of expectation, delay in applying appropri-
ate medical treatment due to a physician’s medical
failure to discharge his duty, and delay or medical
negligence in providing medical treatment are fre-
quently cited®”. This can be explained by the fact
that the cause-effect relationship between a physi-
cian’s medical failure to discharge his duty and
damage inflected on the patient is more difficult to
prove than that between an intentional action and

the damage.

When sorted by decade, errors in medical actions,
such as inadequate diagnosis or testing, were
blamed for all cases from 1926 to 1988. From 1989,
however, the problems related to selecting thera-
peutic methods, transfer to another medical facility,
and the relationship between the physician and pa-
tient in deciding on medical treatment (i.e., refusal
for hospitalization) began to appear in addition to
the conventional problem of medical errors® .

On the whole, it appears that there is a recent
trend in which infringing on the right of expecta-
tion is being approved for cases that encompass
more complex medical failures to discharge one’s
duty. The following 3 cases illustrate such a situ-
ation.

Case 1*:In a 1992 case at the Hiroshima District
Court, an erroneous explanation given by a physi-
cian to the family of the deceased concerning the
cause of his death as well as the clinical course lead-
ing to it was deemed to constitute an unlawful ac-
tion. The total sum demanded from the physician
by the family of the deceased was 500,000 yen.

Case 2%: In a 1997 case handled at the Tokyo Dis-
trict Court, the cause of death of an inpatient was
unknown. His family expressed a desire for an
autopsy but the physician failed to make sugges-
tions that are necessary to explain the cause of
death (such as a pathological autopsy). The court
awarded the family a consolation fee of 4,000,000
yen.

Case 3®: In a 1998 case at the Kyoto District
Court, an employee complained that his heart dis-
ease had exacerbated because he was not informed

.._70._<
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Table 1 Time required to reach a verdict for cases involving right of expectation and right for prolongation of

one's life
Cases involving right Cases that
o bndict for 1965—1974 1975—1984 1085—1994 199 L0 the
(year) All cases expc(;ftation D;?ffﬁftfi?: ha:;hlgsn hiZjeeEtee%n present
0 1 1 0 2 0 6 7
1 5 4 2 3 3 1 2
2 4 5 6 2 3 4 1
3 14 6 9 9 5 1 1 8 4
4 14 7 14 10 4 5 9 0
5 9 6 5 7 2 1 6 2
6 4 2 3 3 1 1 1 2 0
7 6 3 4 5 1 1 3 2
8 2 1 1 2 0 0 2 0
9 5 2 4 1 4 1 4 0
14 2 2 0 0 2 0 2 0
Average 449 451 424 413 481 45 3.69 493 3.57
non-parametric test p =021 p = 010 p <001

of the abnormal results from electrocardiography
conducted during a health screening at his place of
work. His employer, the company that was respon-
sible for the health examination, was instructed to
pay this employee 3,300,000 yen.

Duration leading to judgment in medico-legal
cases involved in infringement of the right of ex-
pectation

Table 1 shows the duration of time that was re-
quired to reach a verdict. The average among all
cases was 4.49 years. Compared with other cases re-
lated to medical actions (such as an average of 5.18
years for injury-related cases™ and 5.7 years for
emergency-related cases® ), 449 years is not very
long for lawsuits related to medical actions. No sta-
tistically significant difference was found between
the cases for the right of expectation and those re-
lated to the right to prolong one’s life or between
the approved and rejected cases. When sorted by
decade, between 1985 and around 2000 when the
number of cases was the greatest and the academic
theories shifted from rejection to support of the
right of expectation, the duration for reaching a ver-
dict was long. After 1995 when academic theories
evidently shifted toward approval of the right of ex-
pectation, the duration became briefer.

The frequency of intermediate and final ap-
peals of medico-legal cases related to infringe-
ment of the right of expectation

Table 2 shows the frequency of intermediate and
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Table 2 Frequency of intermediate and final
appeals made for cases involving right of
expectation and right for prolongation of one’s life

Cases involving right

Hearing of All cases of for
expectation prolongation
of one’s life
intermediate appeal 14 (21%) 7 (17%) 7 (12%)
final appeal 2 (3%) 2 ( 5%) 0 ( 0%)

Percentage of rejection at the intermediate court: 8 (57%)

Table 3 Amount of money awarded by court in
cases imvolving right of expectation and right for
prolongation of one’s life

All cases 12 (176 %)
Cases involving right of expectation 2 (29%)
Cases involving right for prolongation of one’s life 10 (147 %)
1965—1974 0 (0%)

19751984 0 (0%)

1985—1994 7 (102 %)
1995 to the present 4 (58%)

Number of cases in which 10 million yen has been awarded

final appeals and percentage of rejections at the ap-
pellate courts for all cases, cases for the right of ex-
pectation, and those for the right to prolong one’s
life. Frequency of intermediate and final appeals
made for medico-legal cases related to emergency
care is 25% and 1.3%, respectively®”® . The fre-
quency of intermediate appeals made for the cases
related to the right of expectation and the right to
prolong one’s life are likely to be slightly lower than
those of other medico-legal cases. Among general
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Table 4 Legal components of right of expectation and right for prolongation of one’s life

Illegal acts +

Tllegal acts Default of obligation default of obligation
All cases 824 % 69.1 % 338 %
Cases involving right of expectation 26.7 % 382 % 147 %
Cases involving right for prolongation of one’s life 559 % 6.8 % 132% p=10%*
Cases that have been upheld 485 % 412 % 147 %
Cases that have been rejected 353 % 22.0 % 162% p =0285*
1965—1974 29 % 0% 0%
1975—1984 117 % 132 % 15%
1985—1994 382 % 41.2 % 235 %
1995 to the present 265 % 13.2 % 103% p = 0032 **

*: Wilcoxon, * *: Friedman.

medico-legal civil cases, Oshida et al reported that
for more than 60% of the cases that received a ver-
dict at the first trial in favor of the family of the de-
ceased with compensation for damage, the interme-
diate appeals court reversed the judgment, reject-
ing monetary compensation®. One gets an impres-
sion that the percentage for rejection of the cases
for the rights for expectation and for prolongation
of one’s life at the intermediate appeals court is
slightly lower than that for the general medico-legal
civil cases.

Medico-legal cases involving infringement of
the right of expectation and the sums that have
been approved

Table 3 shows the number of cases that were
awarded more than 10 million yen among all cases,
cases for the right of expectation, and those for a
right to prolong one’s life (divided by decade). The
table shows features, such as a notably low amount
of compensation for the cases related to the right of
expectation, a markedly higher compensation for
cases on the right to prolong one’s life in compari-
son with those for the right of expectation, and a re-
cent trend for an increase in the amount of compen-
sation after 1985 (when examined by decade).

Legal components of the medico-legal cases in-
volving infringement of the right of expectation

Table 4 shows the legal components by classify-
ing the cases by whether they constitute illegal
acts, the defendants are at default of discharging
their obligation, or both.

In all cases, illegal acts accounted for 82.4%,
which is cited more frequently than cases at default
for discharging obligations. This can be partly ex-

plained by the fact that it is difficult to prove an ac-
tual cause-effect relationship related to an illegal act
by omission” but such difficulty can be circum-
vented by resorting to the theory of the infringe-
ment of the right of expectation. No statistically sig-
nificant difference was noted in the legal compo-
nents of the cases related to the right of expectation
and those associated with the right to prolong one’s
life and approved and rejected cases. When sorted
by decade, lawsuits citing the illegal acts signifi-
cantly exceeded the number of cases involving de-
fault at discharging one’s obligation between 1985
and around 2000.
Conclusion

The current study may be summarized as fol-
lows: the number of cases involving infringement of
the right of expectation has been increasing, begin-
ning around 1965 and continuing to the present.
Consequently the number of cases that were up-
held by the court is also on the increase. The details
on a physician’s medical failure to discharge his du-
ties, the object of the dispute concerning infringe-
ment, have expanded to include not only errors in
medical actions but also problems related to the
physician-patient relationship. The amount of com-
pensation is also increasing.

It was found that in medico-legal cases such as
those involving infringement of the right of expec-
tation, a tendency was noted in which the physi-
cian’s responsibility for compensation is being ex-
tended.
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